To whom must the SBCs be provided?

According to the final regulations, the SBC are provided to a “participant” and “beneficiary” as defined in ERISA
§§ 3(7) and 3(8). These terms are defined to include not only those individuals who are currently enrolled in
the plan (covered employees/former employees and their dependent) but anyone who is eligible to enroll.
Consequently, a SBC must be provided to employees (including former employees) and their dependents that
are enrolled OR eligible to enroll in the group health plan.

If the SBC is sent to an address in a county in which ten percent or more of the population is literate only in a
non-English language then it must include a one-sentence statement in that non-English language about the
availability of language assistance services. The final SBC regulations provide that a plan is considered to
provide the SBC in a culturally and linguistically appropriate manner if the thresholds and standards of the
claims and appeals regulations are met. The claims and appeals regulations (applicable to non-grandfathered
plans) outline three requirements that must be satisfied for notices sent to an address in a county in which ten
percent or more of the population is literate only in a non-English language. In such cases, the plan is generally
required to provide oral language services in the non-English language, provide notices upon request in the
non-English language, and include in all English versions of the notices a statement in the non-English
language clearly indicating how to access the language services provided by the plan.

Accordingly, plans must include, in the English versions of SBCs sent to an address in a county in which ten
percent or more of the population is literate only in a non-English language, a statement prominently displayed
in the applicable non-English language clearly indicating how to access the language services provided by the
plan or issuer. In this circumstance, the plan or issuer should include this statement on the page of the SBC
with the "Your Rights to Continue Coverage" and "Your Grievance and Appeals Rights" sections. Sample
language for this statement is available on the model notice of adverse benefit determination at
http://www.dol.gov/ebsa/IABDModelNotice2.doc. Current county-by-county data can be accessed at
http://www.cciio.cms.gov/resources/factsheets/clas-data.html. This information is good for 2012 and will be
updated annually.

Even in counties where no non-English language meets the ten percent threshold, a plan or issuer can
voluntarily include such a statement in the SBC in any non-English language. Currently, there are four
languages that meet the “10 percent or more of the population literate only in a non-English language”
threshold. Those languages are Spanish (157 counties + Puerto Rico), Tagalog (currently applies to 2
counties in Alaska), Chinese (currently applies to San Francisco county), and Navajo (currently applies to 3
counties — Apache (AZ), McKinley (NM), and San Juan (UT)). Translated copies of the Uniform Glossary of
Coverage and Medical Terms are available at http://cciio.cms.gov/resources/other/index.htmi#sbcug.

When must the SBC be provided?

Generally, plans must provide the required SBCs to participants or beneficiaries in the following circumstances:
» Upon “application” for coverage;
> Upon “renewal;”
> Following a request for a special enroliment (as defined by HlPAA)
» Upon request by a participant or beneficiary; and
> Following a material modification in the information contained in the SBC.

The timing and instances of SBC delivery will be discussed in more detail below.
The First SBCs
The SBC rules have two different effective dates, depending on the type of enroliment period. With respect to

participants and beneficiaries enrolling during an annual enrollment period, the SBC rules are effective on the
first day of the first annual enrollment period beginning on or after September 23, 2012.



For all other participants and beneficiaries enrolling during an enroliment period other than annual enrollment
(e.g., newly eligible individuals and special enrollees), the SBC rules are first effective with any enroliment
occurring on or after the plan year that begins on or after September 23, 2012.

The following are examples that illustrate the application of the SBC effective date:

> Example #1: ABC sponsors a health plan that has a calendar plan year. Each year it begins the
annual enroliment period for the following plan year on October 1. ABC must comply with the SBC
rules with respect to individuals enrolling in the annual enroliment period that begin October 1, 2012.
Thereafter, the SBC rules will apply to all initial and special enrollments that occur on or after January
1, 2013.

> Example #2: XYZ sponsors a health plan that has a calendar plan year; however, unlike ABC Plan
XYZ typically beings annual enroliment for the following year on September 1 of each year. For XYZ,
the first annual enroliment period to which the SBC rule will apply is the annual enroliment period
beginning September 1, 2013 (for the 2014 plan year). However, the SBC rules will apply to all initial
and special enrollments that occur on or after January 1, 2013.

Enrollments Other than Annual and Special Enrollments Occurring after the Effective Date (of the rules on the

Plan)

Plans must provide the SBCs to individuals who become eligible to enroll (except during a special enroliment
period) with any written (or electronic) enroliment materials distributed by the plan as part of the enroliment
process. If the plan does not provide written or electronic enroliment materials as part of the initial enroliment
process, the plan must provide the SBC no later than the first day on which the individual is otherwise eligible
to enroll. If any of the information required to be in the SBC that was provided during the enroliment process
changes before the first day of coverage, then an updated SBC must be provided no later than the first day of
coverage.

The following are examples that illustrate the application of this rule:

> Example #3: Bob is hired by ABC on October 1, 2013, and becomes eligible for coverage under ABC'’s
group health plan on that date. ABC’s plan administrator sends Bob written enroliment materials on
October 5, 2013. ABC satisfies the SBC rules if ABC provides the SBCs (or a postcard with a link to
the SBCs, as permitted by the SBC rules) with the written enrollment materials sent to Bob on October
5, 2013.

> Example #4: Same facts as Example #3, except that ABC does not send written enroliment materials.
Instead, ABC typically instructs new employees on the enroliment process, which begins immediately,
during the employee orientation. In that case, ABC would need to provide the requisite SBCs in
accordance with the ABC rules on the date of the employee’s orientation.

Special Enroliments Occurring after the Effective Date

Plans must provide the SBCs to special enrollees during a special enroliment period, as defined by HIPAA’s
portability rules, within 90 days of becoming covered under the plan (i.e., the date that a Summary Plan
Description is otherwise required to be provided under ERISA). Unlike the other enroliment periods, a plan is
not required to provide an SBC at the beginning of a special enrollment period.

Of note is that special enrollments under HIPAA’s portability rules are not the only situations in which an
individual may be able to enroll him/herself or a beneficiary in a plan during the plan year. For example, an
employee’s election for a group health plan benefit offered through a cafeteria plan may, to the extent
permitted by a cafeteria plan, be changed mid-year to add a spouse whose coverage period under the
spouse’s employer’s plan is different than the employee’s plan, or where the spouse’s employer significantly
increased the cost of the spouse’s coverage. These events that enable an individual to request mid-year



enrollment are not special enroliment events as defined by HIPAA. It is unclear as to which SBC rules apply to

such mid-year enrollments — “applications”, “special enrollments”, or “upon request”.

Annual Enrollment (Renewal)

If a written annual enrollment is required, the Plan must provide the SBCs with the written enrollment materials
provided in connection with annual enroliment. If annual enroliment is automatic, the Plan must provide the
SBCs no later than 30 days prior to the first day of the new plan year. Many plans utilize a “negative” or
“passive” enroliment process where affirmative elections are made by participants only if the participant wishes
to change his/her prior election. It is unclear whether or not this would be considered an automatic enroliment.
The conservative plan sponsor may want to treat as a regular open enroliment or consult your legal counsel for
guidance.

Upon Request by a Participant or Beneficiary

A plan must provide the SBCs to a participant or beneficiary upon request as soon as practicable, but no later
than seven (7) business days following the receipt of the request.

Material Modifications

The SBC rules affect the timing for providing a summary of material changes (i.e., a summary of modification,
or SMM) to participants. For covered plans, the revised process will include the process for distributing SMMs
for covered plans. The timing will vary depending on whether the change is effective during the plan year or on
the first day of the next plan year. Where a material modification (as defined in ERISA Section 102) is made to
the terms of the plan that would impact the information in the most recently distributed SBC, and such change
is effective during the plan year (i.e., prior to the first day of a subsequent plan year), a plan must provide
notice of the material modification to “enrollees” at least 60 days prior to the effective date of the change. Ifit is
a change effective as of the first day of the next plan year, a plan must provide an updated SBC in accordance
with the SBC rules applicable to annual enroliment.

The preamble to the regulations indicates that “enrollee” (which is only used in this instance in the regulations)
is interpreted by the agencies to mean “participant” and “beneficiary” ; therefore, a plan or insurer must
arguably send an SBC notice of material modification for a benefit package to everyone who previously
received an SBC for that benefit package.

The preamble to the final regulations states that the mid-year notice of material modifications can be in the
form of a stand-alone notice that describes the material modification or an updated SBC. In either case, a plan
must provide the notice of material modification in accordance with the SBC rules.

A copy of the regulations can be found at http://www.dol.gov/ebsa/healthreform/index.html

How must the SBC be delivered?

At a minimum, a plan must provide the SBCs in paper form. However, a plan may provide an SBC
electronically according to the following rules:

For those who aie covered under the plan:

An SBC may also be provided electronically by a plan or issuer to a participant or beneficiary who is covered
under a plan in accordance with the Department of Labor's disclosure regulations at 29 CFR 2520.104b-1.
Those regulations include a safe harbor for disclosure through electronic media to participants who have the
ability to effectively access documents furnished in electronic form at any location where the participant is
reasonably expected to perform duties as an employee and with respect to whom access to the employer's or
plan sponsor's electronic information system is an integral part of those duties. Under the safe harbor, other
individuals may also opt into electronic delivery.



The “opt in” safe harbor currently set forth in the DOL regulations imposes strict requirements on plan
administrators. For example under the SPD electronic disclosure safe harbor, while SPDs may automatically
be provided to employees who have routine access to the electronic medium as part of their job function, plans
may generally provide the SPD electronically to employees who do not have routine access and non-
employees (e.g., retirees, spouses, COBRA continuees) only if such individual provides affirmative electronic
consent. Obtaining consent may pose administrative difficulties for plans or insurers.

For those who are eligible but not enrolled:

With respect to group health plan coverage, an SBC may be provided electronically by a plan to participants
and beneficiaries, who are eligible but not enrolled for coverage, if:
> The format is readily accessible (such as in an htmi, MS Word, or pdf format);
» The SBC is provided in paper form free of charge upon request; and
> If the SBC is provided via an Internet posting (including on the HHS web portal), the plan timely
advises the participants and beneficiaries that the SBC is available on the Internet and provides the
Internet address. Plans may make this disclosure (sometimes referred to as the "e-card" or
"postcard" requirement) by email.

The following is model language provided by the DOL for the “e-card” or “postcard” notification:

Availability of Summary Health Information

As an employee, the health benefits available to you represent a significant component of your compensation package.
They also provide important protection for you and your family in the case of illness or injury.

Your plan offers a series of health coverage options. Choosing a health coverage option is an important decision. To
help you make an informed choice, your plan makes available a Summary of Benefits and Coverage (SBC), which
summarizes important information about any health coverage option in a standard format, to help you compare across
options.

The SBC is available on the web at: www.website.com/SBC. A paper copy is also available, free of charge, by calling 1-
XHXK-XKX-XXXX (a toll-free number).

In addition, as stated previously, unless the plan or issuer has knowledge of a separate address for a
beneficiary, the SBC may be provided to the participant on behalf of the beneficiary (including by furnishing the
SBC to the participant in electronic form).



